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Co-ownership agreement template for property south africa

Co-ownership is when two or more persons jointly own all property rights at the same time over one or more movable or immovable property. Classically, these rights include: the right to use the property (ius utendi), the right to extract the natural and civil fruits of the property (ius fruendi), the ability to change the property (ius abutendi), the right to own the property (ius
possidendi), the right of the owner to prevent others from infringing their rights (ius negandi), and the right of the owner to justify the property if it is found (i vindicandi). Each co-owner obtains an undivided co-ownership share (pro indivisio communion) in the co-owned property. In general, this concept of undivided co-ownership means that: the property normally owned cannot be
divided as long as the co-ownership lasts and that no co-owner can burden or dispose of the property without the consent of the other co-owners. General elements and classes of co-ownership of common law related to co-ownership is where some underlying relationships - it would be a marriage in community ownership or a partnership - link co-owners separately from their
relationship as co-owners. The main consequences of this form of co-ownership are that the co-owners cannot burden or alienate their undivided share of co-ownership as long as the underlying relationship persists and that the co-ownership cannot be unilaterally terminated. The co-ownership is where some underlying relationships - would be a marriage in community ownership
or a partnership - link co-owners separately from their relationship as co-owners. The main consequences of this form of co-ownership are that the co-owners cannot burden or alienate their undivided share of co-ownership as long as the underlying relationship persists and that the co-ownership cannot be unilaterally terminated. It should be noted that an undivided share of co-
ownership is not mentioned for the purpose of related co-ownership, since the value of such a share will only become relevant when the underlying relationship is dissolved. Readers who are interested in related co-ownership should consult resources on family law, succession law and estate management and business structures. Free co-ownership, on the other hand, occurs if it
is the only relationship between the co-owners. This has a significant influence on the consequences of this form of co-ownership, because: co-owners may burden (e.g. by granting a right of guarantee over its undivided share) or alienate their undivided share of co-ownership, the relationship may be terminated unilaterally and the content and manner in which co-ownership
operates depend on the underlying relationship. However, co-owners will be well advised to reduce their written consent. This will that there is clarity as to what they have agreed and should help with any disputes that may arise in the future, or where they need to dissolve the co-ownership. Such an agreement may regulate the allocation of certain portions of the property to each
co-owner, depending on the nature of the property and whether it is divisible. If the property is not physically divisible, then the agreement can organize the use of the property with reference to another method – it would be time. However, it should be noted that the content of such an agreement creates only a personal right for each of the co-owners and will be binding only on
them inter partes. The concept of co-ownership leads to the introduction of a new concept – the so-called undivided co-ownership of the property. The share of undivided co-ownership of the co-ownership must be differentiated from the property itself. If one fails to do so conceptually, you just get confused about what can be done under a certain circumstance. The share of
undivided co-ownership reflects the interest of each co-owner in the co-owned property. The undivided share of co-ownership entitles a co-owner to the reasonable use of the co-ownership property in proportion to his share of co-ownership. However, this does not mean that the property itself is divided into proportional shares and that each co-owner is limited to the use of his
divided share of the property. Here is the distinction between the property itself and the share of co-ownership not divided into the property. The practical difficulties arising from the rights and obligations of co-ownership are captured by the expression communio est mater ricarum or co-ownership is the mother of disputes. It is therefore important that, where the agreement
concluded by the co-owners does not help them to resolve disputes, they have certain remedies. While the co-owners may freely dispose of their undivided share of co-ownership, the same does not apply to the co-ownership property. As a result of the agreement – formal or informal – which they conclude between them, they must also decide for what purpose the jointly owned
property should be used. The use of the property will often be determined by the purpose for which the property was intended. Unreasonable use may include a change in the use and use of property owned by a co-owner, the unilateral granting of rights of use to a third party without the consent of the other co-owners, or the exercise of property rights in the amount of prejudice to
the other co-owners. In Swart v Taljaard, a co-owner insisted on using grazing land to grow a garden. In Botha v a co-owner cut down trees indiscriminately, and in Scheepers and Nolte v Pate, a co-owner used construction materials for personal use, which was purchased to develop the property. Remedies Practical difficulties flowing rights and obligations of co-ownership are
captured by the expression communio est mater ricarum or co-ownership is the mother of disputes. It is therefore important that, where the agreement concluded by the co-owners does not help them to resolve disputes, they have certain remedies. If a co-owner unreasonably uses the property that is commonly owned, the other co-owner (co-owners) should first seek a prohibited
ban that will prevent the former co-owner from using the property contrary to the agreement between the co-owners. In Erasmus v Afrikander Owning Mines Ltd, the court laid down the requirements for a prohibition in the context of co-ownership, following: In the case of a dispute concerning the conduct of a co-owner and the way in which he used the common property, the Court
should examine whether the conduct complained of constitutes an unreasonable use, incompatible with the use of the property and to the detriment of the rights of the other co-owner... Co-owners may also claim compensation if they have suffered quantifiable property losses. However, there may be circumstances in which the relationship between the co-owners has deteriorated
to a point where a prohibition or claim cannot help and more serious intervention is needed to end the co-ownership. This can be done with regard to the ordinary law action of the common action dividundo. The action requires: the property normally held to be divided if it is divisible, a final calculation of expenses and losses and the dissolution of the share of undivided co-
ownership. Co-owners may apply to an exemption court if they do not regulate how co-ownership should be dissolved in their agreement. However, it is desirable that they provide the court with options acceptable to them, which may include the fact that one or two of the co-owners buy the undivided shares of the other co-owners. The court may, in extreme circumstances, and
only if the property is divisible, in order for the property to be divided subject to the provisions of the Agricultural Lands Subdivision Act. Alternatively, the court may postpone the division of the property until the parties have reached an agreement or order that the property be sold so that the proceeds from the sale can be divided proportionally between the former co-owners. -
Property 24 PRINCIPAL IMAGE: Chelsea Viljoen, Top real estate with just property for the Cape Town Bowl area. As more and more people opt for co-ownership as a way to get a take note of the key points to be addressed in a co-ownership agreement. Co-ownership is a great way for more people to invest in the property with the intention of flipping it or selling it on and sharing
your profit. It's becoming more and more common in South Africa. Chelsea Viljoen from Just Property says Because of the economic climate, it can be a challenge to enter the market, especially as a first-time buyer. As a result, more people choose to buy properties with a friend, family member or even a colleague. Viljoen specializes in the City Bowl area of Cape Town and has
found that Woodstock, Observatory and Salt River offer many such opportunities. Fixer-uppers, distressed sales and properties that go to auction are popular among investors looking to flip properties. Often savvy investors also approach vendors who have had their properties in the market for several months in the hope of getting a bargain. Like all property buyers, co-owners
have the option of taking a bond on the property or paying in cash. Property shares can be divided according to the contribution of each party – one party can take 40% of the property and the other 60% of the single property. Such sharing agreements may be registered and registered on the title deeds by the Bureau of Acts. It is therefore very important to agree and provide for
the shares of each owner before purchasing the property, viljoen says. Non-implementation of the holdings will lead to the legal presumption that the co-owners have acquired the property in equal shares (50%/50%). Viljoen recommends that the co-owners discuss the following points before acquiring a property: – What percentage of the property will be owned by which co-
owner? - Are their intentions to buy the property as an investment property and rent it or will one of the co-owners live in the property? – will the initial amount of the deposit be paid? Will it be divided between the co-owners according to their shares? If not, this should be discussed in detail and agreed to (in writing) by all co-owners. – It is very important to remember that they are
jointly and severally responsible for the repayments of the bonds, regardless of how they have divided their co-ownership and responsibilities. In essence, this means that the bank can recover the entire amount either from the debtor exclusively or from all co-owners in proportion to their shares, whether or not one of them pays its share. – will profits/losses be divided in the event
of the sale of the property? If, for example, a person owns a 40% share of the property, will they earn only 40% of the proceeds from the sale? - and agree on how the co-ownership will be terminated and the steps to follow if a co-owner wants to sell. – will the death of a co-owner be treated? – will Disputes? Maybe at some point one side will want to renovate and the other co-
owner doesn't think it's necessary? One of them might want to give a notice to an existing tenant while the other wants to keep the tenant on – will they resolve their differences? – Don't forget to discuss regulating access to bonds and the right to withdraw funds from your bond account. Most of the issues listed above can be addressed or addressed by drawing up a co-ownership
agreement, Viljoen says. It's a good idea to discuss this with a lawyer – although it might initially cost a little more to get all the documents in order, it might save the parties a lot of money in legal costs should a dispute arise and not have an agreement in place. In such cases, the court will consider all the circumstances and make a decision on what is right and reasonable, Viljoen
warns. If the dispute involves the proceeds from a sale, the court will take into account all contributions made by each co-owner, if this is the rates and taxes, maintenance payments, etc. The court will also take into account any benefit enjoyed by the co-owners, would be staying in the property with a preferential lease agreement. Other factors to consider include: The extent of
renovations/upgrades a part will undertake: Determining the overall price of potential return/profit renovation scans that it can expect, viljoen advises. Is there a demand for the types of renovations/upgrades that the owner would like to do? Would it increase the total value of the property by performing these upgrades? An example: would the value of the property increase
substantially by installing a self-washing toilet in a studio apartment? Is this a priority for buyers? Area: Is this a high capital growth area? Is this an area where people want to be? Is it murder? Are the neighbors? What were the properties in the area sold for? What is the demographics of the area and this affects the potential selling price? I had to deal with an owner who bought a
property in a quiet area, however this specific street was less gentrified. The property was purchased with the intention of selling it, but the owner overcapitalized. He failed to get his price. Eventually, she decided to leave the property and now she's playing the waiting game until the area starts improving. The reason the current owner is for sale? Determine the extent of the
maintenance work to be carried out. Did the buyer check the property status report? Is it structurally solid? Is the property in need of cosmetic upgrades or is there a serious serious illness that needs to be taken into account? Capital gains tax. If the owner is flipping and selling his principal residence, he has the right to earn up to R2 million tax-free capital gains. But if sold is not a
primary residence and/or the profit is more than 2 million R, a percentage of the profit will go to capital gains tax. Market: A buyer must make a comparative market analysis to determine a realistic market-based sales assessment before entering an offer on a higher fixer. You wouldn't want to overcapitalize on a property that's capped at some level. How long before you can expect
to sell the property? Based on the FNB Real Estate Agents Survey of April 2019, Viljoen says the trends resulting from this survey showed that a property will be on the market for about 15.3 weeks before it is sold, about 10 serious viewers will visit the property before it sells, and there is an average drop of 9.4% in the asking price. She says she found average sales prices for
matching flip properties ranging from just under R1m to about R1.8m. Based on the Lightstone 2019 Seminar, the average transaction price for a free property is R1 819 313 and for sectional title R1 966 912. Finally, she recommends that people who are seriously considering their own property hire a salesperson who is an expert in the field that interests them. They will provide
them with the necessary area statistics in order to prepare them for what can be expected. Cape Town is unique in that the areas are very diverse. You can range from lower-income areas such as Maitland and Brooklyn to the desirable suburbs of Bantry Bay. And prices vary accordingly.
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